His Majeſty's Advocate for e on n Behalf of . Apdell 
11 Majeſty, _ -: Ppe ant. 


Jams Boy d of Kilmarnock and Callendar, Eſq; 1 
orien called Lord Boyd; Mr. Harry Home| 
of Es Advocate; M.. FA illiam I. — of Reſbcn dente 
Cairnhill, Advocate; Mr. He Crawfurd Clerk 9 
to the Signet, and "Robert Paterſon Writer inj 
5 I "Truſtees of Ws faid James . 


1Y he  Appelan s CASE. 


! HAT William late Earl of Kilmarnock having been 

CY attainted of High Treaſon in the late Rebellion 
begun in 1745, in Favour of the Pretender, the 
Lands, Lordſhip and Barony of Kilmarnock, in 
which he was ſeiſed, were, in Purſuance of an Ack 
ERA. of the Twentieth Year of his preſent Majeſty, ſeized 
aud ſurveyed for the Uſe of his Majeſty, by Order 
Lo OI jd the Barons of the Court of Exchequer in Scot- 

752 72 11585 

. 2 72 That a Claun Yao presente is the Court of 
1 Seſſion in Name or on Behalf of the Reſpondent, 
or & certain Tinſtzes for him, to the ſaid Lands, Lordſhip and Barony of 
Kilmarnock, founded upon à voluntary Deed of Diſpoſition or Conveyance 
made by the faid late Earl, bearing Date the 1oth Day of Auguſt 1732, of the 
faid Eſtate to the Reſpondent his eldeſt Son, and the Heirs Male of his Body; 
which failing; to his other Sons in their Order, and their Heirs Males of their 
Bodies with the laſt Limitation to his own right Heirs, reſerving: the Life-rent 
of the whole Eſtate to him the ſaid late Earl, and alſo a Power. or Faculty to 
charge the Eſtate for Proviſions to his younger Children, not exceeding a Sum 
therein limited, and further reſerving Power to the ſaid Earl, with Conſent 
of certain Friends in the ſaid Diſpoſition named, to charge the Eſtate, or even 


to ſell Parts of it for Payment of the Debts of the ſaid Earl or his Fenin 
that were then ſubſiſting or ſtanding out. 


That to this Claim, Anſwers and Defences were made by che now Appel- 


lant on Behalf of his Majeſty, bearing, that by an Act of the Firſt Vear of 
the late King, (entituled, An Act for encouraging all Superiors, Vaſſals, Land- 
lords and Tenants in Scotland, who do and ſhall continue in their Duty and 
Loyalty to his Majeſty King George, and for diſcouraging all Superiors, &c. 
who have. been or ſhall be guilty. of Rebellious Practices againſt his ſaid Ma- 


jeſty, and for Bus, 30. | all fraudulent Entails, Tailzies and Conveyances 


made there for barring or excluding the Effect of Forfeitures that may have been, 
or ſhall be incurre rind the there on any fac Account, &c.—) after the Sections relating 
to — Encouragemente ou to Superiors aud Vaſſals, it was further Enacted 
as follow: 

hat whereas, there was, Hake to n that ſeveral Perſons intending 
*to commit High Treaſon: or Treaſons, as aforeſaid, have made Tailzies, 


* © Entails or r of heir, Eſtates in er, of their Children or er 0 
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for vefting in his Majefly the Eſtates of certain Traytors, &c. and for aſcertain- 
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„ Heirs of Tailzie, or Conveyances, Securities or Alienations, with a fraudu- 
« lent Intent to avoid the Puniſhment of the Law due to the Offences above- 
«© mentioned, therefore, that all Tailzies, Entails, Settlements and Conveyances 
e in Favour of the Granters Children, or other Heirs of Tailzie, or Truſts, 
« Securities or Alienations of any Eſtates or Inheritances made in Scotland in 
« the Name of whatſoever Perſon or Perſons, ſince the uſt Day of Auguſt 
& 1714! Or whish' ſhall be made there in Time coming, by any Perſon or Per- 
„ ſons who- ſhall-be convicted and attainted of any fach High Treaſon or 
„ Treaſons aforeſaid, ſhall be, and they are thereby declared void and null to 
e all Intents and Purpoſes, excepting ſuch Deeds, Securities and Aliena- 
« tions as have been made ſince the Time aforeſaid, or ſhall be made there 
« jn Time coming, for juſt and onerous Cauſes, the ſaid onerous Cauſes 
« being always otherwiſe inſtructed than by the Writings themſelves.” 

And in the Terras of this Law the Appellant” alledged, That the Convey- 
ance made by the late Earl of K:Imarneck of his Eftate, in Favour of the now 
Reſpondent his eldeſt Son, was made aſter the iſt Day of Auga/t 1714, and 
by a Perſon who was ſince convicted and attainted of High Treaſon, in the late 
Rebellion in Favour of the Pretender; and as it was not made for onerous 
Cauſes, nor any Evidence ſet forth on the Part of the Reſpondent, for in- 
ſtructing ſuch onerous Cauſes, it followed, that the ſaid Conveyance under 
which he claimed, was, by the ſaid Statute, declared void and null to all In- 
tents and Purpoſes, and conſequently could not ſupport or maintain his Claim. 

The Lords of Seſſion having adviſed the Claim for James Boyd and his Truſ- 
tees, and Anfwers and Defences for his Majeſty's Advocate, and heard Parties 
Procurators thereon, BEFORE ANSWER, ordained the Procurators for the Claimant 
to give in a Condeſtendance of the: onerous Cauſes by which the Deed is ſupported, 
and the Way and Manner of proving the ſame, and of all other Facts and Circum- 


ftances:;for ſuppunting thereof. 


That upon this the Claimant now Reſpondent exhibited what was called 
@ Condeſcendance (or Particular) of the onerous Cauſes of the Diſpofition of the 
Lands and Barony of Kilmarnock, granted by William late Earl of Kilmarnock, 
in Favour of his eldeſt Son James Lord Boyd, which conſiſted of an Account or 
Liſt of the Debrs or Rurdeus' upon the Eftate, or that were due by the ſaid 
late Earl, computing, inter alia, the Eventual Jointure of the Counteſs his 


Wife, and the Sum intended for Proviſions to his younger Children; all which 


were computed to amount to a larger Sum than the total Value of the Eſtate, 
as reckoned by the ſaid Claimant now Reſpondent. 2 
That to this Condeſcendance, Anſwers were made for the Appellant, con- 
taining Remarks upon the Fa#s ſtated in the Condeſcendance, in order to ſhow, 
that even upon the Plan thereof, it was erroneous, and that the Eſtate in 
Queſtion exceeded conſiderably in Value all the Debts and Incumbrances upon 
it; but chiefly inſiſting, in Point of Law, that it not being alledged, or any 
Proof offered, that the Claimant paid or gave any Price or valuable Conſi- 
deration whatever out of his own Money, or any ſeparate Eſtate of his, to the 
ſaid late Earl, for making the Diſpoſition under which he. now claimed, it 
could not be maintained that the ſame was made for juſt and onerous Cauſes, in 
the- true Senſe of the ſaid Act of the Firſt of the late King, becauſe there 
was no!hing given for that Diſpoſition by the Diſponee or Receiver 
thereof. | 
The Lords of Seſſion having adviſed the Claim given in for James Boyd 
of. Kilmarnock, Arfwers thereto on the Part of his Majeſty's Advocate, with the 
Vouchers produced for inſtructing the Onerofity of the Diſpoſition claimed upon, 
and having heard Parties Procurators at the Bar, THEY SUSTAIN the Claim 
and, DECERN and DECLARE accordingiy, and ordain the Sheriff, within 2 
Juriſiliction the Eftate claimed lies, forthwith to put the Clatmant in Pg 
thervof, if he be not already in Poſſeſſion. | 

The Appellant conceiving that his Majeſty is aggrieved by the ſaid Inter- 
locutor and Decree of the 27th of July 1749, hath brought his Appeal 
againſt the ſame to your Lordſhips, in Purſuance of the Duty of his Office, 
and alſo in Obedience to a Direction in an Act of the Twentieth of the King, 
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EP 
ing and ſatisfying the lauful Claims and Debts thereupon, which provides; 
« That the King's Advocate, or in his Abſence his Majeſty's Sollicitor General in 
Scotland, ſhall, and they are thereby impowered and required io provide for 
&« making proper Anſwers and Defences on Behalf of his Majeſly to all ſuch 
&* Claims as ſhall be offered as aforſaid, and for reverſing, affirming or amend- 
te ing the Decrees that ſhall be paſed upon ſuch Claims as they ſhall fee Cauſe” — 
And the Appellant prays that the ſaid Interlocutor and Decree may be re- 


verſed, varied or amended by your Lordſhips, for the following among 


other 


SKA SS 0 7 
To ſupport. the Claim, two Things were inſiſted on for the Reſpondents, 


VIZ. 
That the Clan Ac ſubſiſted no longer than the Rebellion of 1715. 
That if it did, yet this Settlement, for Payment of Debts, and Proviſion for 


Wife and Children, was for onerous Cauſes. 

As to the former, there are no Words which limit the Time to that par- 
ticular Rebellion, but they equally extended to every Rebellion in Favour 
of the Pretender; and tho' the Preamble to the AR is founded on an 
Iruaſion then in View, that is no more than is the Caſe of moſt general 
Laws occaſioned by particular Miſchiefs. 

Nor is there any Thing impracticable or hard in ſuch an Intent of the Le- 
giſlature, that whoever ſhould think of committing Treaſon in Favour of the 
Pretender, ſhould know before Hand, the Conſequence it would be to bis 
Family, and that it was not in his Power to ſecure his Eſtate to them. 

And in a late Caſe of Farquharſon, it was determined by the Lords of Seſ- 
fion themſelves, that the Clan Act was till ſubſiſting in another Part of it 
equally liable to the ſame Objection, ariſing from the immediate View to 
the then expected Rebellion, that is, the Clauſe in Favour of dutiful Su- 
periors or Over-Lords, to whom 
were given. 


As to the ſecond Queſtion, it is hombly Lend that the Ref] pondent 


* 


So far as the Debts are real and bona fide, the Creditors will not be pre- 
judiced : But the Reſpondent claims the Equity of Redemption, for no 
Confideration ; and that is the only Thing in Queſtion, and it is the Set- 
tlement of that only which is made void by the Clauſe in Queſtion, 


For theſe and other Reaſons, the Appellant humbly hopes 
the Interlocutor or Decree appealed from ſhall be reverſed, 
varied or amended, and ſuch Relief given on Bebalf 
of his Majeſty in the Premiſſes, as to your Lordſhips in 
your great Wiſdom and Juſtice ſhall ſeem meet. 


D. RYDER. 
WILLIAM GRANT. 
W. MuRRar. 
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